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and health care-related taxes during a 
transition period. 

(4) Establishes limitations on FFP 
when States receive funds from pro-
vider-related donations and revenues 
generated by health care-related taxes. 

(c) Applicability. The provisions of 
this subpart apply to the 50 States and 
the District of Columbia, but not to 
any State whose entire Medicaid pro-
gram is operated under a waiver grant-
ed under section 1115 of the Act. 

[57 FR 55138, Nov. 24, 1992; 58 FR 6095, Jan. 26, 
1993; 72 FR 29832, May 29, 2007; 72 FR 29832, 
May 29, 2007] 

§ 433.51 Funds from units of govern-
ment as the State share of financial 
participation. 

(a) Funds from units of government 
may be considered as the State’s share 
in claiming FFP if they meet the con-
ditions specified in paragraphs (b) and 
(c) of this section. 

(b) The funds from units of govern-
ment are appropriated directly to the 
State or local Medicaid agency, or are 
transferred from other units of govern-
ment (including Indian tribes) to the 
State or local agency and are under its 
administrative control, or are certified 
by the contributing unit of government 
as representing expenditures eligible 
for FFP under this section. Certified 
public expenditures must be expendi-
tures within the meaning of 45 CFR 
95.13 that are supported by auditable 
documentation in a form approved by 
the Secretary that, at a minimum— 

(1) Identifies the relevant category of 
expenditures under the State plan; 

(2) Explains whether the contributing 
unit of government is within the scope 
of the exception to limitations on pro-
vider-related taxes and donations; 

(3) Demonstrates the actual expendi-
tures incurred by the contributing unit 
of government in providing services to 
eligible individuals receiving medical 
assistance or in administration of the 
State plan; and 

(4) Is subject to periodic State audit 
and review. 

(c) The funds from units of govern-
ment are not Federal funds, or are Fed-
eral funds authorized by Federal law to 
be used to match other Federal funds. 

[72 FR 29833, May 29, 2007] 

§ 433.52 General definitions. 
As used in this subpart— 
Entity related to a health care provider 

means— 
(1) An organization, association, cor-

poration, or partnership formed by or 
on behalf of a health care provider; 

(2) An individual with an ownership 
or control interest in the provider, as 
defined in section 1124(a)(3) of the Act; 

(3) An employee, spouse, parent, 
child, or sibling of the provider, or of a 
person with an ownership or control in-
terest in the provider, as defined in sec-
tion 1124(a)(3) of the Act; or 

(4) A supplier of health care items or 
services or a supplier to providers of 
health care items or services. 

Health care provider means the indi-
vidual or entity that receives any pay-
ment or payments for health care 
items or services provided. 

Provider-related donation means a do-
nation or other voluntary payment (in 
cash or in kind) made directly or indi-
rectly to a State or unit of local gov-
ernment by or on behalf of a health 
care provider, an entity related to such 
a health care provider, or an entity 
providing goods or services to the 
State for administration of the State’s 
Medicaid plan. 

(1) Donations made by a health care 
provider to an organization, which in 
turn donates money to the State, may 
be considered to be a donation made in-
directly to the State by a health care 
provider. 

(2) When an organization receives 
less than 25 percent of its revenues 
from providers and/or provider-related 
entities, its donations will not gen-
erally be presumed to be provider-re-
lated donations. Under these cir-
cumstances, a provider-related dona-
tion to an organization will not be con-
sidered a donation made indirectly to 
the State. However, if the donations 
from providers to an organization are 
subsequently determined to be indirect 
donations to the State or unit of local 
government for administration of the 
State’s Medicaid program, then such 
donations will be considered to be 
health care related. 

(3) When the organization receives 
more than 25 percent of its revenue 
from donations from providers or pro-
vider-related entities, the organization 
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always will be considered as acting on 
behalf of health care providers if it 
makes a donation to the State. The 
amount of the organization’s donation 
to the State, in a State fiscal year, 
that will be considered health care re-
lated, will be based on the percentage 
of donations the organization received 
from the providers during that period. 

§ 433.53 State plan requirements. 
A State plan must provide that— 
(a) State (as distinguished from 

local) funds will be used both for med-
ical assistance and administration; 

(b) State funds will be used to pay at 
least 40 percent of the non-Federal 
share of total expenditures under the 
plan; and 

(c) State and Federal funds will be 
apportioned among the political sub-
divisions of the State on a basis that 
assures that— 

(1) Individuals in similar cir-
cumstances will be treated similarly 
throughout the State; and 

(2) If there is local financial partici-
pation, lack of funds from local sources 
will not result in lowering the amount, 
duration, scope, or quality of services 
or level of administration under the 
plan in any part of the State. 

[57 FR 55138, Nov. 24, 1992; 58 FR 6095, Jan. 26, 
1993] 

§ 433.54 Bona fide donations. 
(a) A bona fide donation means a pro-

vider-related donation, as defined in 
§ 433.52, made to the State or unit of 
local government, that has no direct or 
indirect relationship, as described in 
paragraph (b) of this section, to Med-
icaid payments made to— 

(1) The health care provider; 
(2) Any related entity providing 

health care items and services; or 
(3) Other providers furnishing the 

same class of items or services as the 
provider or entity. 

(b) Provider-related donations will be 
determined to have no direct or indi-
rect relationship to Medicaid payments 
if those donations are not returned to 
the individual provider, the provider 
class, or related entity under a hold 
harmless provision or practice, as de-
scribed in paragraph (c) of this section. 

(c) A hold harmless practice exists if 
any of the following applies: 

(1) The State (or other unit of gov-
ernment) provides for a direct or indi-
rect non-Medicaid payment to those 
providers or others making, or respon-
sible for, the donation, and the pay-
ment amount is positively correlated 
to the donation. A positive correlation 
includes any positive relationship be-
tween these variables, even if not con-
sistent over time. 

(2) All or any portion of the Medicaid 
payment to the donor, provider class, 
or related entity, varies based only on 
the amount of the donation, including 
where Medicaid payment is conditional 
on receipt of the donation. 

(3) The State (or other unit of gov-
ernment) receiving the donation pro-
vides for any direct or indirect pay-
ment, offset, or waiver such that the 
provision of that payment, offset, or 
waiver directly or indirectly guaran-
tees to return any portion of the dona-
tion to the provider (or other parties 
responsible for the donation). 

(d) CMS will presume provider-re-
lated donations to be bona fide if the 
voluntary payments, including, but not 
limited to, gifts, contributions, presen-
tations or awards, made by or on behalf 
of individual health care providers to 
the State, county, or any other unit of 
local government does not exceed— 

(1) $5,000 per year in the case of an in-
dividual provider donation; or 

(2) $50,000 per year in the case of a do-
nation from any health care organiza-
tional entity. 

(e) To the extent that a donation pre-
sumed to be bona fide contains a hold 
harmless provision, as described in 
paragraph (c) of this section, it will not 
be considered a bona fide donation. 
When provider-related donations are 
not bona fide, CMS will deduct this 
amount from the State’s medical as-
sistance expenditures before calcu-
lating FFP. This offset will apply to all 
years the State received such dona-
tions and any subsequent fiscal year in 
which a similar donation is received. 

[57 FR 55138, Nov. 24, 1992, as amended at 73 
FR 9698, Feb. 22, 2008] 

§ 433.55 Health care-related taxes de-
fined. 

(a) A health care-related tax is a li-
censing fee, assessment, or other man-
datory payment that is related to— 
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